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Why does the work health and safety legislation use the term ‘person conducting a business or 
undertaking’ (PCBU) rather than ‘employer’?
Previous health and safety legislation focused on the employer-employee relationship. However, it is not just employers 
who control, influence and direct work.

Residential strata schemes
Are strata title bodies corporate of wholly residential strata schemes covered by the new work 
health and safety laws?
No, unless they directly employ a worker.

Under the new work health and safety laws duties apply to PCBUs. Strata title bodies corporate are however exempt 
from coverage if:

 • they do not engage any workers as employees

 • the common areas the body corporate is responsible for are used only for residential purposes.

Note: this exemption does not affect duties under other laws including laws relating to negligence and strata laws more 
generally.

For more information on the legal difference between contractors and employees, see The essential handbook for 
independent contractors or use the online decision tool at business.gov.au/contractors.

Why are residential strata schemes exempt?
The new work health and safety laws treat owners and occupiers of residential units or flats in the same way as owners 
and occupiers of detached residential dwellings.

Any place where a worker is working is a ‘workplace’ under the new work health and safety laws.

In general if work is carried out from or at a person’s home:

 • the person conducting the relevant business or undertaking owes general work health and safety duties to 
the worker

 • the worker and other persons at the workplace must take reasonable care (see below for more details)

 • the owner/occupier of the home does not owe duties as the ‘person with management or control of the 
workplace’ – unless the place is used as a nursing home, hospice or for similar purposes.

Are there any qualifications on the exemption?
The exemption applies only when the owners’ corporation does not engage a worker as an employee. If an owners’ 
corporation employs a caretaker, for example, it is not exempted – it is a PCBU and has the duties of a PCBU.

FREQUENTLY ASKED QUESTIONS

http://business.gov.au/contractors


Does engaging people to do repairs or maintenance affect the exemption?
If a contractor, such as a plumber or electrician, is engaged on an ad-hoc basis, the exemption is not affected, as these 
workers are not engaged as employees.

Are residential strata schemes required to have an asbestos register for the common area?
If an owners’ corporation of residential strata schemes is exempt from being a PCBU they are not required to have an 
asbestos register.

Any refurbishments undertaken in the common area are the responsibility of the contractor. It is the contractor’s 
responsibility to ensure that all asbestos that is likely to be disturbed by the work is identified and, so far as is reasonably 
practicable, removed before work commences.

Does the exemption apply if an occupant conducts a business from a residential unit?
Businesses can be conducted in a residential unit without it affecting the exemption status of the owners’ corporation.

It would be the responsibility of the person conducting a business or undertaking with management or control of 
the workplace to ensure an asbestos register was prepared, kept and maintained if the building (residential unit) was 
constructed prior to 2004 or asbestos was identified.

Do any provisions of the Work Health and Safety Act 2011 (WHS Act) apply to the owners’ 
corporation or the residents?
If a contractor undertakes work in the common area, the part of the common area where the contractor is working 
becomes a workplace for that contractor.

In these circumstances, residents are considered ‘others’ at the workplace and they have a duty under section 29 of the 
WHS Act. They must take reasonable care of their own and others’ health and safety and, importantly, cooperate with 
any reasonable requirement of the contractor to enable the contractor to comply with the WHS Act. Therefore, if they are 
aware of a safety issue which may affect the safety of the contractor or others, they must inform the contractor. 

The same conditions apply when a contractor is undertaking work at any residential premise. No one wants someone 
injured while working in or near their home, so this duty simply reflects community expectations.

What safety duty does a contractor have when working in the common area?
The contractor must ensure their own health and safety, the health and safety of anyone they engage to do work, and the 
health and safety of ‘others’ (eg residents) in the workplace.

Mixed and commercial schemes
How does the exemption affect mixed residential and commercial schemes?
In mixed schemes, the exemption applies to the common areas of the building that are used only for residential purposes.

Common areas that are used jointly, or only by the commercial units, are not subject to the exemption. In these 
circumstances, owners’ corporations have the same duties as other PCBUs. 

What are the duties of owners’ corporations for the common areas of mixed or commercial 
schemes under section 20 of the WHS Act?
The PCBU with management or control of the workplace must ensure, so far as is reasonably practicable, that the 
workplace, the means of entering and exiting the workplace, and anything arising from the workplace are without risks to 
the health and safety of anyone.

Section 62 of the Strata Schemes Management Act 1996 (SSM Act) requires the owners’ corporation to keep the 
common property in a state of good and serviceable repair. By ensuring this obligation is met, it is reasonable to assume 
that owners’ corporations would also be meeting their duty under section 20 of the WHS Act.

Are owners’ corporations required to have an asbestos register for the common areas of 
mixed and commercial schemes?
If common areas are a workplace, an inspection for asbestos and an asbestos register is required for buildings 
constructed before 2004.
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What are the duties of owners’ corporations for the common areas in mixed or commercial 
schemes under section 19 of the WHS Act?
When owners’ corporations engage someone to work on the common area they are required to meet the obligations 
applicable to any business or undertaking in NSW. They must, as far as is reasonably practicable, ensure the health and 
safety of the worker and others who may be at risk.

How can owners’ corporations ensure that contractors work safely?
Owner corporations should:

 • do a reference check to ensure contractors have a good safety record and the necessary licences and 
insurance policies

 • consult, cooperate and coordinate activities with contractors including:

advise the contractor of any known risks in the workplace

ensure the work is satisfactory and there are no safety concerns 

discuss and resolve safety issues that may arise 

ensure the contractor prepares a safe work method statement if high-risk construction work is undertaken.

What health and safety duties does a contractor have when working on the common area?
The contractor must ensure their own health and safety, the health and safety of anyone they engage to do work, 
and the health and safety of ‘others’ such as residents.

Strata managing agents
What are the duties of strata managers under the work health and safety legislation?
Strata managing agents are PCBUs under the WHS Act. They have duties to ensure, as far as is reasonably practicable, 
the health and safety of their employees and any workers engaged by them to undertake work as part of their business 
or undertaking, and ‘others’ who may be at the workplace when work is being carried out.

Are there any significant safety issues for strata management workers?
Strata management workers generally undertake low-risk administrative work. Occasionally, however, they may be 
required to attend meetings at night, which may give rise to risks, such as travelling to and from the meeting. 

If working away from the office, workers may be considered as remote or isolated workers and any risks associated with 
such work needs to be identified, and action taken to eliminate or minimise the risks – eg provide equipment to allow 
effective communication with the worker.

Do strata managers have responsibilities in relation to strata schemes?
When a strata manager, as part of their business or undertaking, is engaged by the owners’ corporation to manage the 
common areas, they take on responsibilities under sections 19 and 20 of the WHS Act.

What are the duties of strata managers for the common areas under section 20 of the WHS Act?
The PCBU with management or control of the workplace must ensure, so far as is reasonably practicable, that the 
workplace, the means of entering and exiting the workplace, and anything arising from the workplace are without risks to 
the health and safety of anyone.

Section 62 of the SSM Act requires the owners’ corporation to keep the common property in a state of good and 
serviceable repair. By ensuring this obligation is met, the strata managers would also be taking steps to meet their duty 
under section 20 of the WHS Act.

What are the duties of strata managers under section 19 of the WHS Act?
When strata managers engage anyone to work on the common area, they must, as far as is reasonably practicable, 
ensure the health and safety of the workers they engage and ensure that ‘others’ are not put at risk from the work 
being carried out.
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How can strata managers ensure that contractors work safely?
Strata managers should:

 • do a reference check to ensure contractors have a good safety record, and the necessary licences and 
insurance policies 

 • consult, cooperate and coordinate activities with contractors including:

advise the contractor of any known risks in the workplace

ensure the work is satisfactory and there are no safety concerns 

discuss and resolve safety issues that may arise 

ensure the contractor prepares a safe work method statement if high-risk construction work is undertaken.

What safety duty does a contractor have when working on the common area?
When a contractor is engaged to undertake work on the common area, they must ensure their own health and safety, 
the health and safety of anyone they engage to do work, and the health and safety of ‘others’ in the workplace, 
such as residents.

Further information 
Visit workcover.nsw.gov.au or call 13 10 50.
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